Sheth, Gary

From: Sheth, Gary

Sent: Tuesday, July 3, 2018 8:26 AM

To: John Barth

Cc: ‘ Smith, DavidW,; Hagler, Tom

Subject: - RE: Four Corners NPDES permit

Attachments: Barth0702No.1.pdf; Barth0702No.2.pdf; Barth0702No.3.pdf; Barth0702No.4.pdf
Mr. Barth,

See attached documents responsive to requested items. 1. Through 4, 1 will need to search historic or archived records
to respond to item 5, and will get back to you.

Thanks,

Ga ry' Sheth

NPDES Permits Section (WTR-2-3)
Water Division

USEPA Region 9

75 Hawthorne Street

San Francisco, CA 94105

Tekl: 415.972.3516

Fax: 415.947.3549

From: John Barth [mailto:barthlawoffice@gmail.com]

Sent: Monday, July 2, 2018 10:57 AM

To: Sheth, Gary <Sheth.Gary@epa.gov>

Cc: Andrew Hawley <hawley@westernlaw.org>; Michael Saul <msaul@biologicaldiversity.org>
Subject: Four Corners NPDES permit

Mr. Sheth

On behalf of the conservation organizations commenting on this permit, | am writing to request copies of documents
referred to in your Response to Comments on the Four Corners Power Plant NPDES renewal permit (NNOOO0019) issued
on June 12, 2018. Please provide the following documents:

1. Navajo Nation letter to Wayne Nastri, EPA dated Oct 31, 2005,
2. Decision Document: Approval of the Navajo Nation Application for Treatment in the same manner as
a State for Sections 303(c) and 401 of the CWA, January 20, 2006.
3. EPA letter approving Navajo Nation Water Quality standards dated March 26, 2009
4. The email exchange dated May 29-30, 2018 waiving 401 certification requirements.
5. Copies of the previous NPDES permits (other than the 2001 permit) for the Four Corners Power
Plant.



Time of of the essence. Please provide these documents well before the deadline for appeal before the Environmental
Appeals Board, Thank you,

John Barth

Attorney at Law

P.0. Box 409

Hygiene, CO 30533

(303) 774-8868
barthlawoffice@gmail.com




Sheth, Gary

From: ) Goldmann, Elizabeth

Sent: Wednesday, May 30, 2018 11:55 AM

To: Sheth, Gary

Cc: Hagler, Tom; Smith, DavidW

Subject: RE: CWA 401 Waiver for APS Four Corners Power Plant NPDES Permit {NNOOC0019) - #
0443 '

Dear Gary,

USEPA Region IX {EPA) is in receipt of your request dated May 29, 2018 for a Section 401 of the Clean Water
Act {CWA) water quality certification or waiver for the Arizona Public Service Company {APS) Four Corners
Power Plant National Pollutant Discharge Elimination System Program (NPDES} permit. The NPDES permit
authorizes the discharge of treated wastewater from the APS Four Corner Power Plant to No Name Wash. The
project is located on Navajo Nation tribal lands in San Juan County approximately 20 miles southwest of
Farmington, New Mexico.

EPA waives water quality certification pursuant to Section 401 of the CWA. The waiver is contingent upon the
execution of the work as described in the NPDES permit and according to the terms and conditions of the
permit administered by the EPA. APS and its contractors must employ all available and practicable best
management practices to protect public health and the environment.

If there are substantive changes to the project that would change its standing in terms of NPDES permit
authorization, or affect water quality to a degree not disclosed, please notify our office immediately.

ff you have any further questions regarding this waiver, please contact me at (415) 972-3398,
Sincerely,

Elizabeth Goldmann
Physical Scientist
Wetlands Section
EPA Region 1X

{415) 972-3398

From: Sheth, Gary

Sent: Tuesday, May 29, 2018 1:48 PM

To: Goldmann, Elizabeth <Goldmann.Elizabeth@epa.gov>

Cc: Hagler, Tom <Hagler.Tom@epa.gov>; Smith, Davidw <Smith.DavidW@epa.gov>
Subject: 401 Cert or Waiver for APS Four Corners Power Plant NPDES Permit {NNO0D0019)

Hi Elizabeth,

EPA has been working with Arizona Public Service Company to renew the NPDES permit for the Four Corners Power

Plant jocated near Fruitland, New Mexico. The application for the permit renewal was received first in 2005 and an

updated/revised application was submitted in 2013. Both are available in the Administrative Record located in the
1



NPDES permits office. The proposed draft renewed permit and fact sheet is available on EPA’s website
at: https:/fwww.epagov/npdes-permits/aps-Tour-corners-power-plant-san-juan-county-nm-nn0goco19.

[ am in this email formally requesting that EPA either issue a Clean Water Act Section 401 certification for this permit or,
in the alternative, formally waive certification. The Four Corners Power Plant is entirely within the boundaries of the
Navajo Nation. Although the Navajo Nation has received recognition for “treatment as a state” (“TAS”) for both its
water quality standards program and for Clean Water Act Section 401 certifications, EPA explicitly exclucled the area
leased for the Four Corners Power Plant site from the TAS recognition. See Decision Document: Approval of the Navajo
Nation Application for Treatment in the Same Manner as a State for Sections 303(c} and 401 of the Clean Water Act,
January 20, 2006, at page 2. See Administrative Record located in the NPDES permits office. Therefore, EPA is the.
certification authority for purposes of this permit renewal.

As we have discussed, and as is demonstrated in the referenced application, draft permit, and draft fact sheet, we
believe that the operation of the Four Corners Power Plant pursuant to the terms of the proposed renewed permit will
not result in a discharge to navigable waters that would violate Clean Water Act Sections 301 through 303 or Sections
306 and 307. Accordingly, we believe that either issuing the certification under Clean Water Act Section 401 or waiving
that certification is appropriate.

Thanls,

Gary Sheth

NPDES Permits Section {WTR-2-3)
Water Division

USEPA Region 9

75 Hawthorne Street

San Francisco, CA 94105

Tel: 415.072.3516

Fax: 415.947 3549
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NAVAJO NATION ENVIRONMENTAL PROTECTION AGENCY
OFFICE OF THE EXECUTIVE DIRECTOR
P.0. Box 339, Window Rock, Navajo Nation, (AZ)} 86513
Tel. (928) 871-7692 - Fax. (928) 871-7996

Joc Shirley, Jr. ‘ - Frank Dayish,
3 07 yish, Ir.
PRESIDENT OCT 3 1 man VICE-PRESIDENT

TP

s e,

Wayne Nastri, Regional Administrator

U.S. Environmental Protection Agency, Region 9 TR P
75 Hawthorne Street o j—i';i»._j
San Francisco, CA 94105 _ i JAn

Re:  Clarification Regarding the Navajo Nation’s Application for
Eligibility to Establish Water Quality Standards under the Clean

Water Act L o

s i,

On August 7, 2001, the Navajo Nation submitted its application for eligibility under § 51 §éeh 67 oMED
Clean Water Act (“CWA™), 33 U.S.C. § 1377(e), to establish water quality standards unde Q@A §303 e
33 U.S.C. § 1313, and administer a certification program under CWA § 401, 33 U.S.C. § 1341, The ”:’f}]j &

application included a jurisdictional statement, dated March 1 6, 2001, which subsequently was revised
on October 5, 2001 due to the intervening Supreme Court decision in Nevada v. Hicks, 533 U.S. 353
(2001).% 1understand that you have received comments from Arizona Public Service Company (“APS”)
concerning the Navajo Nation’s jurisdiction over the Four Corners Power Plant, which is located within
~ the boundaries of the formal Navajo Indian Reservation and which APS operates. This letter is intended
to clarify the scope of the Navajo Nation’s application as it pertains to the Four Corners Power Plant.

Inour jurisdictional statement, the Navajo Nation claimed jurisdiction for CWA purposes over all waters
within the boundaries of the formal Reservation (as well as within the satellite Reservations and tribal
-trust lands outside the formal Reservation boundaries). The Navajo Nation noted that there was a
dispute over its jurisdiction to regulate the Four Corners Power Plant and the Navajo Generating Station
(both located within the boundaries of the formal Reservation), but stated that establishing water quality
standards for Reservation water bodies did not constitute regulation of the plants, so that there was no
need to address the issue in the context of approving water quality standards” APS agreed in its

" The August 7, 2001 application replaced an carlier application submitted in 2000,

* The jurisdictional statement also was supplemented by letters to you dated January 9,
2003 and January 21, 2003.

? See jurisdictional statement at 18, n. 18.



Letier, dated October 31, 2005, fo Wayne Nastri, Regional Administaor, U.S. EPA Region 9
Page 2 :

comments filed on October 18, 2005 that “EPA need not decide the question of the Nation’s authority
to regulate the [Four Comers Power] Plant in the present proceeding.”®

The jurisdictional dispute regarding the plants is based on language in the leases and rights-of-way for
the plants. It has been brought to the Navajo Nation’s attention that there is a water body - a man-made
cooling lake called Morgan Lake - that is listed in the Navajo water quality standards and is within the
boundaries of the lease area for the Four Corners Power Plant, (There also is a small segment of the
spillway, No Nante Arroyo, within the lease area, but this is not a listed water body in the water quality
standards.) There are no listed water bodies within the lease area of the Navajo Generating Station.’

The Navajo Nation does not concede its jurisdiction over Morgan lake or, for that matter, its
jurisdiction to regulate the plants. Because of the dispute as to jurisdiction, however, which the Navajo
Nation and the owners and operators of the plants hope to avoid litigating, the Navajo Nation requests
EPA to refrain from making a finding as to the Nation’s eligibility to set water quality standards for
Morgan Lake, Instead, the parties intend to negotiate a voluntary compliance agreement to resolve the
dispute. Once that agreement is finalized, the Navajo Nation may request EPA to make a finding as to
Morgan Lake, depending on the outcome of the negotiations, but in the meantime the Navajo Nation
requests EPA to refrain from any such finding.

Very truly yours,

Steplen B. Etsitty
Director, Navajo Nation ¥

ce: Kristin Gullatt, EPA Region 9
Wendell Smith, EPA Region 9
David Coursen, EPA OGC
Jo Ann Asami, EPA ORC - Region 9
Ann Nutt, EPA ORC - Region 9
S. Deb Misra, Navajo Nation EPA
Patrick Antonio, Navajo Nation EPA
Anthony Aguirre, Navajo Nation DOJ
Jill Blise Grant, Nordhaus Law Firm

* Letter from Thomas Sayre Llewellyn to Wendell Smith, dated October 18, 2005, at 2.

" The Navajo Generating Station recycles its water. It does not have an individual NPDES
permit, but has a storm water discharge permit for industrial activities, the limits for this permit
are based on industrial categorical effluent limits, not specific water quality standards.
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1. Introduction and Administrative Record
A.  Introduction

Section 303(c) of the Clean Water Act (CWA) requires the States to develop, review and
tevise (as appropriate) water quality standards for surface waters of the United States. Ata
minimum, such standards must include designated water uses, in-stream criteria to protect such
uses, and an antidegradation policy. 40 C.F.R. § 131.6. In addition, Section 401 of the CWA
provides that States may grant or deny “certification” for Federally permitted or licensed
activitics that may result in a discharge to the waters of the United States. The decision to grant
or deny certification is based on the State’s determination regarding whether the proposed
activity will comply witl, among other things, water quality standards it has adopted under
Section 303. If a State denics certification, the Federal permitting or licensing agency is
prohibited from issuing a permit or license. .

Section 518(¢) of the CWA authorizes EPA. to treat an eligible tribe in the same manner
as a state (TAS) for certain CWA programs, including Sections 303 and 401, EPA repulations
establish the process by which EPA implements that authority and determines whether to
approve a tribal application for TAS for purposes of administering Scctions 303 and 401 of the
CWA. See 56 Fed. Reg, 64876 (December 12, 1991), as amended by 59 Fed. Reg, 13814
{March 23, 1994} (codified at 40 C.F.R, Part 131).

This Decision Document provides the basis and supporting information for EPA's
decision to approve the Application from the Navajo Nation (“the Tribe” or “the Nation™) for
TAS for Section 303(c) and Section 401 of the CWA, pursuant to Section 518(c) of the CWA
and 40 C.F.R. Part 131. CWA Section 518(e)}(2) authorizes EPA (o treat 2 tribe as a state for
water resources “within the borders of an Indian reservation.”  This approval applics to all
surface waters identified by the Tribe that lie within the exterior borders of the Navajo [ndian
Reservation, as described in the Application: the Reservation, as established by the Treaty of
June 1, 1868 and expanded by subsequent acts of Congress and exceutive orders that enlarged
the Rescrvation; the satellite reservations of Alamo, Canoncito, and Ramah; and the Tribal trust
lands located outside of the formal reservations within the Eastern Ageney; it does not include
the former Bennctt Freeze atea. The approval does not cover Morgan Lake, a water body that
the Tribe identificd in an October 31, 2005 clarification letter as not requested for approval.

B. Administrative Record

[N

The following documents comprise a portion of the administrative record for this
decision. Appendix 1 contains an index fo the administrative record for this decision.

Navajo Tribe )
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1, Application and Supperting Materials

The Tribe's Application for TAS for purposes of . the water quality standards and
certification programs under Sections 303 and 401 of the CWA. includes the following letters
and related documents from the Tribe and its Counsel:

11/22/99 Letter from Kelsey A. Begaye, President of the Navajo Nation to
Felicia A. Marcus, EPA Region 9 Regional Administrator enclosing CWA
Section 303 “Eligibility Application”

4/21/00 Letter from Jill Grant,. Esq., Nordhaus, Haltom, Taylor, Taradash
and Frye, LLP to Patrick Antonio, Navajo Nafion Water Quality Program

11/27/00 Letter from Patrick Antonio, Hydrologtst, Navajo Nation
Environmental Protection Agency to Wendell Smith, EPA Region 9
enclosing map for revised eligibility determination

12/10/00 Letter from Julia A. Jones of Dorsey and Whitney LLP to
Wendell Smith, EPA Region 9 re: Notice of Proposed Action on Navajo
Nation TAS Application for CWA Section 303

8/07/01 Letter from Kelsey A. Begaye, President of the Navajo Nation to
Alexis Strauss, Director, BPA Region 9 Water Division enclosing revised
TAS Application

8/08/01 Letter from Pairick Antonio, Navajo EPA to Wendell Smith, EPA
Region 9 enelosing copies of revised TAS Application

4/19/02 Note from Patrick Antonio, Navajo EPA to Wendell Smith EPA
Region 9, attaching October 10, 2001 letter from Derrick Watchman
Moore, Execntive Director, Navaio EPA 1o Alexis Strauss and Cetober 5,
2001 statement regarding Tribal jurisdiction from Navajo Nation Attorney
General Levon Henry

11/15/02 Letter from Calvert L. Curley, Acting Executive Director of the
‘Navajo EPA to EPA Region 9 Regional Administrator Wayne Nastri

1/09/03 Letter from Aslene Luther, Acting Exccutive Director of Navajo
EPA 10 Wayne Nastri, EPA Region 9 Regional Administrator regarding
Navajo Eligibility Applicution—Petition for Federal Water Quality
Standards

Navajo Tribe
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1/21/03 Letter from Arlene Luther, Navajo EPA to Wayne Nastri, EPA
Region 9 Regional Administrator Regarding Navajo TAS
Application—Additional Information Regarding Impacts of Nonmember
Activities on Health, Welfare, Political Integrity, and Economic Seeurity
of Navajo Nation and its Members

6/09/03 Letter from Axiene Luther, Navajo EPA to Wayne Nastri, EPA
Region 9 Regional Administrator :

6/27/03 E-mail and Fax from Dch Miéra, Navajo Nation EPA to Wendell
Stnith, EPA Region 9

12/15/03 Fax from Deb Misra, Navajo EPA, to Wendell Smith, EPA
Region 9 regarding Mr. Misra’s Professional Qualifications

12/15/63 Fax from Patrick Antonio, Navajo. EPA to Wendell Smith, EPA
Region 9 containing copies of previous e-mails between Antonio and
Smith on 7/18 and 7/23

12/15/03 Fax from Edith Snyder, Navajo EPA to Wendell Smith, EPA
Region 9 attaching resume of Navajo EPA Executive Director Stephen
Brian Etsitty

10/31/05 Letter from Steve Etsitty, Navajo EPA, to Wayne Naslri, EPA
Regional Administrator clarifying that the Tribe’s Application does not
cover Motgan Lake, the only listed Tribal water within (he lease area for
the Four Corners Power Plant

2. Letters and Related Docurnsents from EPA

12/28/00 Letter from Felicia Marcus, Regional Administrator, EFA
Region 9 to appropriate governmental entities notifying them of the
substance and basis of Navajo Nation's jurisdictional assertions regarding
its"TAS Application. :

2/16/01 Letter from Laura Yoshii, Acting Regional Administrator, EPA
Region 9 10 Peter Maggiore, Secretary of State of New Mexica
Environment Dept. with ce’s to listed governmental entities

3/21/01 Letter from Wendell Smith, EPA Region 9 to Patrick Antonio,
Navajo EPA

Navajo Tribe
Decision Dacument for Seetions 303(e) and 401 CWA Pape 4



Navajo Tribe

6/07/01 Letter from Laura Yoshii, Acting Regional Administrator, EPA
Region 9 to Jacqueline Shafer, Director of Arizona Department of
Fnvironmental Quality

4/08/02 Letter from Wayne Nastri, Regional Administrator, EPA Region ¢
10 appropriale governmental entities notifying them of the substance and
basis of jurisdictional assertions in amended TAS Application

5/23/02 Letter from Wayne Nastri, Regional Administrator, EPA Region 9
to Gary Jolmson, Governor, State of New Mexico

T/01/02 Letter from Alexis Strauss, EPA Region 9 to Paul Ritzma, New
Mexice Bavironment Department General Counsel, with cc’s to listed
governmental entities

11/08/02 Letier and enclosure from Wendsl! Smith, Manager, EPA
Region 9 Water Quality Programs to Patrick Antonic, Navajo EPA

3/04/02 Letter from Catherine Kuhiman, EPA Region © Acting Water
Division Director to Arlene Luther, Navajo EPA

5/02/03 Fax Transmittal with attachiment from Wendell Smith, EPA
Region 9 to Thomas Sayre Llewellyn, Esq., Washington, DC representing
Arizona Public Service Company.

7/23/03 Letter from Wayne Nastri, Regional Administrator, EPA Region 9
to Tracy Hughes, General Counsel of the Siate of New Mexico

7/31/03 Letter from Wayne Nastri, Regional Administrator, EPA Region 9
to Stephen B. Etsitty, Director of the Navajo Nation EPA

8/29/03 Letter from Alexis Strauss, EPA Region 9 Water Division
Director to Deborah Seligman, Director, Govermmental Affairs of New
Mexico Oil and Gas Association

9/15/05 Letter from EPA Region 9 Regional Admiuistrator Wayne Nastri
transmitting Proposed Findings of Fact to appropriate governmental
entities for comment

11/16/05 Memorandum from Wendell Smith, EPA Region 9 Water
Programs Manager regarding Region’s Assessment of Navajo Nation's
Capability for CWA TAS Application

Declsion Document for Sections 303(c) and 401 CWA Page 8
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3. Governmenial Entity Comments Regarding Tribal Authority

As already noted, former EPA Region 9 Regional Administrator Felicia Marcus sent a
letter dated December 28, 2000, notifying appropriate governmental entities' of the substance
and basis of the Tribe’s assertion of authority in its original Application as provided at 40 C.F.R,
§ 131.B(c)(2). Notice went to the governors of states adjacent to the Navajo Nation: Arizona,
New Mexico, Ulah, and Colorado; to Tribes with reservations adjacent to the Navajo Nation; and
to various federal agencies. EPA extended the comment period to March 2, 2001,

On August 8, 2001, the Navajo Nation amended its Application. As a result, on April 8,
2002, EPA again notified appropriate governmental entities of the substance and basis of the
Tribe’s assertion of authority in the Amended Application. In addition io that notice, EPA also
placed announcements in local newspapers fo nolify interested parties, including local
governments, who could comment to EPA through the apprppriate governmental enfities. Notice
of the Amended Application was sent o the following recipients:

The Honorable Evelyn James, President The Honoerable Gary Johnson, Governor
San Juan Southern Paiute Tribe Staic of New Mexico
P.O. Box 2656 State Capitol Building, 4th Floor
Tuba City, AZ 86404 Santa Fe, NM 87503
The Honorable Wayne Taylor, Jr, Chairman The Honorable Claudia Vigil Muniz,
The Hopi Tribe President
P.O. Box 123 ‘ Jicarilla Apache Tribe
Kykotsmovi, AZ 86039 . P.0O. Box 507
- : DPulce, NM 87259
The Honorable Jane Hull, Governor
. State of Arizona The Honorable Malcom B. Bowekaty,
1700 W. Washington St : Govemor
Phoenix, AZ 85007 Pueblo of Zuni
: Zuni, NM 87327
The Honorable Michacl O. Leavitt,
Governor The Honorable Bill Owens, Governor
State of Utah ' State of Colorado
Salt Lake City, Utah 84114 136 State Capitol

Denver, CO 80203

P
.

'EPA defines “appropriate governmental entities” to consist of “States, Tribes, and other Federal
entities Jocated contiguous io the reservation of the Tribe which is applying for treatment as a
State.” 56 Fed. Reg. at 64884. EPA also recejved comments from non-governmental entitics.
Those and all other comments are discussed in Appendix 111,

Mavajo Trihi
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The Honorable Harry Early, Governor The Honorable Braest House, Chairman

Pueblo of Laguna Ute Mountain Tribe
PO Box 104 P.O. Box 248

Laguna, NM Towae, CO 81334

BPA also notified environmental officials of some of the Tribes and States, and officials
of various federal entities, including the following: U.8, Park Service, U.S, Bureau of
Reclamation, U.S. Bureau of Indian Affairs, U.S. Army Corps of Engineers, and U.S. Bureau of
Land Management.

BPA received comments from the following state, tribal, and federal entities that either -
supported approval of the Tribe’s Application or raised no competing or conflicting
jurisdictional claims: Arizona, Utsh, the Pueblo of Zuni, the Pueblo of Laguna, and the Bureau
of Land Management. The only other comnenting governmental entity, the State of New
Mexico, asserted that the Tribe lacked authority over certain non-trust lands in New Mexico

" outside the boundaries of the formal Reservation as described in the Application and used in this
Decision Document. On January 9, 2003, the Tribe sent EPA a letter captioned as a petition for
Federal Water Quality Standards that withdrew the Tribe’s assertion of authority over those non-
frust lands, On June 27, 2003, New Mexico sent EPA a letter revising the State’s previous '
comments and expressing support for the Tribe's Application, but reiterating its objections to the
Tribe’s claims to jurisdiction over surfage waters not within the formal Reservation or on Trust
fand. In light of the Tribe’s previous letter, the State’s comment about the Tribe’s assertion of
authority is moot because it refers to areas that are not part of the T ribe's Application and, thus,
are not covered by EPA’s approval in this Decision Document. Finally, on October 31, 2005,
the Tribe sent EPA an additional letter clarifying that it did not wish EPA to address Morgan
Lake,

Consistent with its practice, EPA prepared proposed Findings of Fact relating to the
Tribe's narrowed jurisdictional claim and, on September 15, 2003, it circulated them for
comment to the affected governmental entities that had received notice of the Tribe’s
jurisdictiona! assertions. EPA received no comiments from those governmental entities on the

proposed findings? EPA has adopted the proposed Findings of Fact, which as modified in final
forrn, are contained in Appendix IL. :

* Thé only comment in response to-the Proposed Findings of Fact wag from the Arizona Public
Service Company {APS), which operates a facility on Tribal land leased from the Tribe; APS
also commented on the two previous notifications, and all of its comments are addressed in the
Response to Comments attached as Appendix L

Navajo Tribe
Decision Dosument for Sections 303(c) and 401 CWA Page 7



4. Capability Review

By memorandum dated November 16, 2005, Wendell Smith, EPA Region 9, State,
Tribal, and Municipal Programs Office, reviewed the capability of (he Tribe {0 administer the
water quality standards and certifications programs and, as explained below, determined that the
Tribe has adequate capability.

5. Statutory and Regulatory Provisions

- a. Section 518(e) of the Clean Water Act, 33 U.8.C. § 1377(e), authorizes EPA to
treat an cligible Indian tribe in the same manner as a state if it meets specified eligibility criteria.

b. “Amendments to the Water Quality Standards Regulation that Pertain to
Standards on Indian Reservations," 56 Fed. Reg. 64876 (codified at 40 C.F.R. Part 131),
establish the requirements for a Tribe to obtain TAS approval.

6. Policy Statements

a. EPA Policy for the Administration of Environmental Programs on Indian
Reservations, November 11, 1984, as reaffirmed most recently by EPA Administrator Johnson
on September 26, 2005,

" b, EPA Memorandum entitled “EPA/State/Tribal Relations,” by BEPA
Administrator Reilly, July 10, 1991,

¢. Memeorandum entitled "Adoption of the Recommendations from the EPA,
Workgroup on Tribal Eligibility Determinations," by Robert Perciasepe and Jonathan Cannon,
March 19, 19938.

I Requirements for TAS Approval

Under CWA Section 518(¢) and EPA's implementing regulation at 40 C.F.R, § 131.5(n),
four requirements must be satisficd before EPA can approve a tribe's TAS application for water
quality standards under Section 303(¢) and certification under Section 401, Thesc ate: (1) the
Indian (ribe is recognized by the Secretary of the Interior and exercises authority over u
reservation; (2 the Indian tribe has a governing body carrying out substantial governmental
duties and powers; (3) the water quality standards program to be administered by the Indian tribe
pertains to the management and protection of water resources that are held by an Indian tribe,
held by the United States in trust for Indians, held by a member of an Indian tribe i such
property interest is subject to a trust restriction on alienation, or otherwise within the borders of
an Indian reservation; and (4) the Indian tribe is reasonably expected to be capable, in the
Regional Administrator's judgment, of carrying out the functions of an effective waler quality

Navajo Tribe . )
Decision Document for Sections 303(c) and 401 CWA Page 8



standards program in a manner consistent with the terms and purposes of the Act and applicable
regulations. :

EPA's regulation at 40 C.F.R. § 131.8(b) identifies what must be included in an
application by an Indian tribe for TAS to administer a water quality standards program. EPA
separately reviews tribal water quality standards under 40 C.E,R. § 131,21, and TAS approvai
under 40 C.F.R. § 131,8 does not constitute an approval of sych standards. But approval of 4
tribe for TAS for purposes of water quality standards does authorize that tribe to issue
certifications under Section 401 of the CWA, see 40 C.ER. § 131.4(c), provided that the tribe
designates a “certifying agency” as defined in 40 C.F.R. § 121.1(e).

A. Tederal Recognition

EPA can approve a TAS application for water quality standards under Section 303 and
certification under Section 401 only from an “Indian tribe” that meets the definitions set forth in
CWA Section 518(h) and 40 C.F.R. § 131.3() and (1), See 40 C.FR, § 131.8(a)(1). The term
“Indian tribe” is defined as "any Indian tribe, band, group, or community recognized by the
Secretary of the Inferior and exercising governmental anthority over a Federal Indian
reservation.” CWA § 518(h)(2), 40 C.F.R. § 131.3(1). The term “Federal Indian Reservation”
means “all land within the limits of any Indian reservation under the jurisdiction of the United
States Government, notwithstanding the issuance of any patent, and including rights-of-way
rumning through the reservation.” CWA § 518(h)(1), 40 C.E.R. § 131.3(k).

The Navajo Nation, Arizona, New Mexico, and Utah, is included on the Secretary of the
Interior’s list of “Indian Entities Recognized and Eligible to Receive Services from the United
States Bureay of Indian Affairs.” 68 Fed. Reg. 68180, 68182 (December 5, 2003). Furthermore,
as discussed below, the Tribe is exercising governmental authority over a reservation within the

meaning of the CWA. Thus, EPA has defermined that the Tribe meets the requirements of 40
C.FR. § 13180},

B. Substantial Governmental Duties and Powers

To show that It has a governing body currently carrying out substantial governmental
duties and powers over a defined area, 40 C.F.R. § 131.8(b}2) requires that the tribe submit o
descriptive statement that should: (i) describe the form of the tribal Government;, (ii) describe the
types of governmental functions currently performed by the tribal governing body; and {iii)

identify the source of the tribal government's authority to carry out the governmenta! functions
currently being performed.

The Tribe's Application relies on EPA’s previous approval of the Tribe's TAS
application for CWA Section 106, noting that when EPA approved that application, it tound the
Tribe had adequately described the form of tribal government, the governmental functions the
government perforims, and the source of Tribal authority to carry ont those functions. A tribe

Mavajo Tribe
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that has previously shown that it meets the “governmental functions” requirement for purposes
of another EPA program need not make that showing again, See 59 Fed. Reg. 64339, 64340
{December 14, 1994) (regulation simplifying TAS process). EPA’s review and approval of the
Section 106 Application described the basis for its determination that the statement suppotting
the Section 106 Application established that the Tribe meets the “governmental functions™
requirements as follows;

According to that statement, the Navajo Nation has a large and elaborate tripastite -
government, with executive, legislative, and judicial branches. The Application
also describes numerous governmental functions which the Tribe performs. One
of the primary fonctions specified by the Tribe is the use of its police powers to
prolect the health, safely, and welfare of the Navajo people. The Application also
indicates that the Nation possesses eminent domain authority, ctiminal
enforcement authority, and the power to tax both individuals and corporations.

EPA has determined that the Tribe’s submissions in its Application and supplemental
information, including the prior TAS approval in 1993 adeguately demonstrate that the Tribal
governing body is currenily currying out substantial governmental dutics and powers over a
defited aren and that nothing has happened in the interim to change that determination. Thus,
the Tribe meets the requirements in 40 C.F.R. § 131.8(0)(2).

C. Jurisdiction Over "Waters Within the Borders" of the Navajo Indian
Reservation '

Under 40 C.F.R. § 131.8(b)(3), the Tribe is required to submit a statement of its authority
to regulate water quality. The statement should include: (i) a map or legal description of the area
over which. the tribe asserts authority over surface water quality; (ii) o stalement by the Tribe’s
. legal counsel (or equivalent official) that describes the basis for the Tribe's assertion of
authority, which may include a copy of documents such as tribal Constitations, by-laws,
charters, executive orders, codes, ordinances, sud/or resolutions that support the tribe's assertion
of authority; and (iii) an identification of the surface waters for which the tribe-proposes to
establish water quality standards. 40 C.F.R. § 131.8(b)(3).

1. Map or Legal Description

The Tribe has submitted maps and a legal description of the Reservation, which consists
of 17,585,494 acres of land in Arizona, New Mexico, and Utah. Appendix Il describes the
Reservation as follows:

The Navajo Nation’s Reservation is the largest Indian reservation in the
United States, including 17,585,494 acres within its reservation boundaries
as established by the Treaty of June 1, 1868 and expanded by subsequent
cxeculive orders. The original Application submitted by the Nation included
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all lands in the formal Reservation and the Eastern Agency area in New
Mexico, with a few exceptions. The Nation subsequently nmrowed the
scope of the Application to lands in the formal Navajo Reservation,
including the satellite reservations, and Tribal trust lands inthe Bastern
Agency, but excluding all Eastern Agency lands other than Tribal trust lands
and excluding Morgan Lake, the only Tribally identified surface water
located on certain lands the Tribe leases to Arizona Public Service Company,

I sum, the Application covers all lands within the formal Reservation excluding the
former Bennett Freeze area: the three satellite reservations of Alamo, Canoncito and Ramah, and
all tribal trust lands in the Eastern Agency.® As explained below, it effectively does not include
land the Tribe leases for the Four Corners Power Plant and Navajo Generating Station,

EPA has detenmined that the Tribe has satisfied 40 CFR. § 131.8(b)(3)(i) by providing a
~ map and a legal description of the area over which the Tribe asserts authority to regulate surface
water quality.

2. ldentificatior of the Surface Waters for which the Tribe Proposes to
Establish Water Quality Standards

‘The Tribe's Application, as clarified in the Tribe’s October 31, 2005 Jetter, asserts
authority over all surface waters identified by the Tribe within the Reservation except for
Morgan Lake. The Tribe has submitted a Map attached 1o its Application as Exhibit C that
shows the Reservation waters. The Tribe has also submitted water quality standards that identify -
those Reservation waters for which if proposes to establish standards. The list of covered waters

-is attached as Appendix IV, Without conceding authority, the Tribe in its October 31, 2005
clarification letter expressly asked that EPA not make a finding regarding Tribal authority over
Morgan Lake, which is a manmade cooling pond that is the only listed Tribal water within the
areas leased by the Tribe for the Four Corners Power Plant and Navajo Generating Station.™
EPA has determined that the Tribe has satisfied 40 C.F.R. § 131.8(b)(3)(iii) by identifving the
surface waters over which it proposes to establish water quality standards.

* EPA has consistently interpreted the term “reservation” under CWA § 518(&) as allowing for
the inclusion of trust lands set apart for the use of a tribe, even if the lands have not been
formally designated as reservations. See e.g. 56 Fed. Reg. 64876, 64881 (December 12, 1991).

*In approving the Tribe’s Application, EPA is not making any findings about the Tribe’s
authority over Morgan Lake or the Four Comers Power "lant and Navajo Generating Station or
their'owners and operators. EPA also is deferring the issue of whether the Tribe’s water quality
standards, if and when approved by EPA, would apply to any CW A-permitted discharges from
these facilities to Tribal waters. To the extent necessary, EPA will consider these issues, and
how they relate to the lease provisions, in the context of future permitting or other relevant
action taken by EPA.
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3. Statement Describing Basis for the Tribe's Authority

Finally, the Application identiftes the legal authorities under which the Tribe performs its
governmental functions, These avthorities include the provisions of the Navajo Tribal Code, and
various resolutions that have been enacted by the Tribal Council and its Committees. As
indicated in the Tribe’s Section 106 Application, many of thesc authorities were previously
provided to BPA (as part of the Navajo TAS application to develop a Public Water System
Supervision (PWSS) program under the Safe Drinking Water Act).

4, Authority over Reservation Watcrs

CWA Seclion 518(e}(2) authorizes EPA to treat a tribe as a state for water resources
“within the borders of an Indian reservation.” EPA has interpreted this provision to require that
a tribe show inherent authority over the water resources {or which it secks TAS approval. 56
Fed, Reg. at 64880. The Nation has asserted that it has authority to set water qualily standards
and issue cerlifications for all surface waters that it has identified within the Reservation
boundaries as described in the Application and clarifying letter. As explained in the analysis
below, including the analysis of the information in the Findings of Fact in Appendix 1, EPA has
determined that the Navajo Nation has shown inherent authority over nonmember acfivities for
purposes of the CWA water quality standards and water quality certification programs,

EPA analyzes a tribe’s water quality authority under the CWA over activities of
nonmembers on nontember-owned fee Jands under the fest established in Montang v, United
States, 450 U.8. 544 (1981) (Montana test). In Montana, the Supreme Court held that absent a
federal grant of authority, tribes generally lack inherent jurisdiction over nonmember activities
on nonmember fee land. However, the Court also found that Tndian tribes retain inherent
sovereign power 1o exercise civil jurisdiction over nonmember activities on nonmember-owned
fee lands within the reservation where (i) nonmembers enter into “consensual relationships with
the tribe or its members, through commercial dealing, contracts, leases, or other arrangements”
or (ii} “...[nonmember] conduct threatens or has some direct effeet on the political integrity,
the economic security, or the health or welfare of the tribe.” Id. at 565-66. In analyzing tribal
asserlions of inherent authority over nonmember activities on fee lands on Indian reservations,
the Supreme Court has reiterated that the Montana test remains the relevant standard. See, e.g.,
Strate v, A-1 Contractors, 520 U.S. 438, 445 (1997) (describing Montana as “the pathmarking
case concerning tribal civil authority ever nonmembers™); see also Nevada v. Hicks, 533 U.S.
353, 358 (2001) (“Indian tribes’ regulatory authority over nonmembers is governed by-the
principles set forth in [Montanal™.

" Inthe preamble to EPA’s 1991 water quality standards regulation, the Agency noted that,
n applying the Montana test and assessing the impacts of nonmember activities on fee lands on
an Indian tribe, EPA will rely upon an operating rule that evaluates whether the potential impacts
of regulated activities on the tribe are serious and substantial, 56 Fed. Reg. at 64878-79. EPA
also recognized that the analysis of whether the Montana test is met in a particular situation
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necessarily depends on the specific circumstances presented by the tribe’s application. Id. at
64278, In addition, in that rulemaking, EPA noted as a general matter “that activities which
affect surface water and critical habitat quality may have serious and substantial impacts” and
that, “because of the mobile natire of pollutants in surface waters and the relatively small
length/size of stremm segments or other water bodies on reservations . .. any impairment that
occurs of, ot as a result of, activities on non-Indian fee Tands [is] very likely to impair the water
and critical habitat quality of the tribal lands” Id. EPA also noted that water quality
management serves the purpose of protecting public health and safety, which is a cote
governmental function critical to self-government, Id. at 64879,

The Clean Water Act addresses the imaintenance and restoration of the physical,
chemical, and biclogical integrity of waters of the United States, including tribal waters, by
providing that tribes treated in the same manner as states, zct 1o “prevent, reduce, and eliminate
pollution.” CWA Section 101(b), CWA Section 518 authorizes tribes to carry out CWA
fanctions that “perlain to the management and protection” of reservation water resources. The .
Montana test analyzes whether the tribe is proposing to regulate activity that “threatens” or “has
some direct effect” on iribal political integrity, economic security, or health or welfare. That test
does not require a tribe to demonstrate to EPA that nonmember activity “'is actually polluting
tribal waters,” if the tribe shows ““a potential for such poltution in the future.”” Montana v.
£PA, 141 F.Supp.2d 1249, 1262 (D. Mont. 1998), quoting Montane v. P4, 941 F.Supp. 945,
952 (D. Mont. 1996), aff’d 137 F.3d 1135 (Sth Cir. 1998), cert denied 525 U.S. 921 (1998).
Thus, EPA considers both actual and potential nonmember activities in analyzing whether a tribe
has authority over nonmember activities under the Clean Water Act.*

EPA recognizes that under well-established principles of federal Indian Low, a tribe
retains atteibutes of sovereignty over both its lands and its members. See e.g. California v.
Cabazon Band of Mission Indians, 480 U.S. 202, 207 (1987); U.S. v. Mazurie, 419 U.S. 544,
557 (1975). Further, tribes retain the “inherent authority necessary to self-government and
territorial management” and there is a significant territorial component to tribal power. Merrion
v. Jicarilla Apache Tribe, 450 U.8. 130, 141-142. See also White Mountain Apache Tribe v.
Bracker, 448 U.S. 136, 151 (1980) (significant geographic component to tribal sovereigaty).

And a tribe also retains its well-established power to exclude non-members from tribal
land, including “the lesser power to place conditions on entry, on continued presence, or on
reservation conduct.” Merrion, 455 U.S. at 144, Thus, a tribe can regulate the conduct of

% ERA has not resolved whether it is necessary to analyze under the Montane test the impacts of
nom'hember activities on tribal/trust lands, such as those covered in this Application, to find that
a{ribe has inherent authority to set water quality standards for such areas. EPA believes,
however, that, as explained in this Decision Document, the Tribe could show authority over

nonmember activities on tribal/trust lands covered by the Application under the Montana
“impacts™ test. '
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persons over whom it could ““assert a landownet's right to occupy and exclude.”™ Atkinson
Trading Co. v. Shirley, 532 1.8, 645, 651-652 (2001}, quoting Strate, 520 U.S. at 456.

The Tribe’s Application makes the following claims about the importance of Tribal water
quality to the Tribe:

These waters are used by the [Tjribe and by individual members for crop
nrigation, livestock and wildlife watcring, fishing, ceremonial and religious uses,
and in some instances domestic uses. Any impairment of these waters would
theretore have a scrious and substantial impact on the health, safety and welfare
of the Navajo Nation and its members. Moreover, beeause of the scattered nature
of the nomnember-owned fee lands within the Reservation, as shown on the maps
attached as Exhibits C and G, arty impairment of water quality on those lands can
not help but have an effect on the water quality of neighboring {Tribal lands
inhabited by [Tjribal members. This interrclationship means that the Navajo
Nation must be able to regulate water quality on these lands in order to exercise
seif-governance and ensure that its members and other residents of the Navajo
Nation will have the clean water necessary to their healil, safety, and welfar,
The Navajo Nation’s regulation of water quality throughout Navajo Indian
country is thus integral to the protection of the health and welfare of the Navajo
Nation, as well as to the political integrity of the Navajo Nation as a government,
and therefore meets the Montana test,

As explained morc fully below and in Appendix 11, the Tribe supported its claims with
evidence that it uses the waters as it asserts and with information showing how current and
potential nonmember activities on the Reservation have or may have direct effects on the Tribe’s
political integrity, economic security, and health and welfare.

The facts upon which EPA has relied in revicwing and making findings regarding the
Tribe's assertion of authority to rogulate the activities of nonmembers on the Reservation are
presented in the Application, supplemental materials, and Appendix I to this Decision

Document.  EPA also bases its findings and conclusions on its special expertise and practical
" experience regarding impacts to water quality and the importance of water tuality management,
recoguizing that clean water may be crucial to the survival of the Tribe and its members. As
explained more fully in Appendix 11, BPA makes several findings, including the following;

EPA finds that the Tribe has shown that the uses the Tribe makes of the waters includo
domestic, ceremonial, and religious uses, crop irrigation, livestock and wildlife watering,
fisliing, and recreation in and on the waler; that each of those uges is important {o the Tribe and
that regulating water quality is important to protecting the uges. EPA has further found that the
Reservation’s characteristics are such that various human activities ocour OF Inay accur,
including septic system opetation, energy production, forestry, and agriculture and livestock
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raising, including pesticide and herbicide use; and that those activities, if not properly regulated,
can seriously affect the Tribe.

EPA also cites and relies on specific examples of nonmember presence and activities on
the Reservation including those from private residences and commercial businesses. For
example, Appendix 1 describes actual or potential water quality impacts from the following:
residential septic tanks, send and gravel operations, a concrete plant, a hospital, rangeland, a
recreational vehicle patk, o motel and a trading post. There are also substantial nonmember
mineral extraction activities within the Reservation, including a mining complex located
partially within the Reservation with an annual production of 12 million tons and a total of 110
sedimentation ponds, and a surface coal mining operation that has 18 outfalls. Actual or
potential impacts from those nommnember activitles include untreated sewage from faulty septic
systems or overflowing sewage lagoon systems; excessive sediment transport from livestock
overgrazing or leaking water wells; storm runoff or discharges from mining facilities, industrial
facilities or construction gites, and coal slurry line releases. Those impacts have the potential 1o
seriously affect the Tribe,

Rased on the preceding findings, and additional findings and information, all described
more fully in Appendix I, EPA concludes that existing and potential future nonmember
activities within the Reservation have or may have direct effects on the potitical integrity,
economic security and health or welfare of the Tribe that are serious and substantial,

Thus, the Agency has determined that the Tribe has satisfied 40 CER. § 131.8(b)(3)(i1)
by providing a statement by the Tribe’s legal counsel that describes the basis for the Tribe's
assertion of authority over surface waters within the borders of the Reservation. And that
determination, in conjunction with the previously stated findings, means that the Tribe has met
the requirement set forth at 40 C.F.R. § 131 B(a)(3).

D.  Capability

“To demonstrate that a tribe has the capability to administer an effective water quality
standards program, 40 CF.R. § 131.8(b)(4) requires that the tribe’s application include a
narrative statement of the tribe’s capability. The narrative statement should include: (i} a
description of the tribe's previous management experience, which may include the
administration of programs and services authorized by the Indian Self-Determination and
Education Assistance Act, the Indian Mineral Development Act or the Indian Sanitation Facility
Coustraction Activity Act; {ii) a list of existing environmental and public health programs
administered by the tribal governing body and copies of related tribal laws, policies, and
regiations; (iit) a description of the entity (or entities) that exercise the executive, legislative,
and judicial functions of the tribal government; (iv) a description of the existing, or proposed,
agency of the tribe that will assume primary responsibility for establishing, reviewing, k
implementing and revising water guality standards; and (v) a description of the technical and
administrative capabilities of the staff to administer and manage an effective water quality
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standards program or a plan that proposes how the tribe will acquire additional administrative
and technical expertise. 40 C.F.R, § 13L8(bY4)()-(v).

The Tribe’s Application shows that it is reasonably expected to be capable of carrying out
the functions of an effective water quality standards progrant in a manner consistent with the
terms and purposes of the CWA and applicable regulations. The record includes a November
16, 2005 memorandum prepared by Wendell Smith, EPA Region 9, State, Tribal, and Municipal
Programs Office, that explains the reasons for finding that the Tribe is capable of administering
ils water quality standards program. Mr. Smith concluded that the Tribe has demonstrated the
capability to administer an effective water quality standards program based on his review of the
Application and other documents. He notes that the Tribe has extensive prior involvement in n
number of environmental and public health programs. He reports that the Application states that
the Navajo Nation Environmental Protection Agency (NNEPA) is an indepondent agency within
the Nation’s Executive Branch and that it will have primary responsibility for developing and
revising water quality standards and certifying permits. NNEPA. is well-funded and has a
fourteen-person staff whose resumes indicate that fhe NNEPA possesses the administrative and
techinical capabilifies to administer the water quality standards program.

The Tribe has satisfied the requirements of 40 C.F.R. § 131,8{b){4) by providing
information that desctibes its capability to administer an effective water quality standards and
- certification program, and EPA has determined that the Tribe has met the requirements of 40
C.FR. § 131.8(a)(4).

L Counclusion

EPA has determined that the Navajo Tribe has met the requirements of CWA Section
518(e) and 40 CF.R. § 131.8, and therefore approves the Tribe's Application for TAS to
administer the water quality standards program pursuant to CWA Sections 51 8(e) and 303(c).
Pursuant 1o 40 C.F.R. § 131.4(c), the Tribe is also eligible to the same extent as a state for the
purpascs of certifications under CWA Section 401.

fosaeadllit e /o) 00
WayncNasz v Dale o
Regional Administrator
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- UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION X '
75 Hawthorne Street
San Francisco, CA 94105-3901

MAR g 5 2009

The Honorable Joe Slurley, Ir
President

Navajo Nation

P.O. Box 9000

Window Rock, Arizona 865515

Dear President Shirley:

The Environmental Protection Agency (EPA) has completed a revigw of the 2007
amendthents to the Navajo Nation's watet quality sﬁaudeuds (NNSWQS) adcptcd by the
Resources Comumittee of the Navajo Nation, Councﬂ on May 13 2008 by Rcsolutlon Nc

- Atlorney Gencral attesling lhat pioper rulemaking pmccdures were followed in the passage of the
NNSWQS and that these standards are legally cnforceable urider Navajo law. On August 22, 8,
Deb Misra, Director, Surface and Ground Water Protection Department, Navajo Nation
Environmental Protection Agency; transtuitted these water quality standards malerials to EPA for
appxoval Unfortunately, these materials lost their way, and substitute copxcs reached my office
in early December 2008. I am pleased to inform you that wo are approving these standards
amendments, in part subject to the resulfs of consultation under section 7(a)(2) of the Endangered
Species Act (ESA) with thie U.S. Fish and Wildlife Scwwc (FWS) '1]115 action is deCd onthe
determination that these water quality standards are consxstent witli the protection 6f human
healih and welfare, protection of water quality, and the purposcds of the Cicau Wa{er Act (CWA).

The Nd\’z’lj() Nation submitted water quality standards (WQS) to EPA on November 22,
1999, as part of its CWA cligibility application. Pursuant to Section 7(a)(2) of the Bndangered
Species Act (BESA) and 50 CFR Part 402, EPA found that the approval of the standards will be
unlikely to adverscly affect federally-listed species. This finding covered the watcrs of the
Navajo Nation, which is the largest Indian nation in the United States. (To be consistent with the
Navajo Nation’s TAS approval, EPA is approving the Navajo Nation WQS to apply specifically
to those waters for which the Navajo Nation has received TAS approval)). EPA initiated formal
consultation with the U. 8. Fish and Wildlife Service (FWS) on August 28, 2000, regarding our
anticipated action on the 1999 standards. On December 26, 2001, the FWS transmitted its
biological opinion with the determination that an EPA action to approve the standards “is _
unlikely to jeopardize” the threatened or endangered species identified in the Navajo Nation. On
July 14, 2005, and again in December 2008, it was confirmed that no new species have been
listed nor critical habitat designated that would alter the conclusions of its 2001 biological
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opimion. Accordingly, the Service's “Not likely to jeopardize listed species” determination
remains applicable to EPA’s approval of the Navajo Nation WQS.

The 2007 amendments mainly update human health protection of Navajo Nation waters
and, therelore, are not subject to further ESA consultation, Updates were made to cadmium
criteria based on EPA’s revised national CWA 304(a) criteria which improve protection of
aquatic and wildlife over the protection provided in the earlier standards and were subject to the
2001 bielogical opinion. ‘

Pursuant to the August 2002 Memorandum of Agreement Between the Environmental
Protection Agency, Fish and Wildlife Service, and National Marine Fisheries Service Regarding
Enhanced Coordination Under the Clean Water Act and Endangered Species Act (MOA, EPA-
$23-R-02-003), BPA is consulting with FWS and NMFS on national CWA 304(a) criteria,
including nutrient criteria. The MOA provides that, during the national CWA 304(a)
consultations, EPA may approve state and tribal water guality criteria which are identical or more
stringent than the existing natiohal CWA. 304(g) criteria, pending the results of the consultations,
and that such action will be covered by the national consultation. At the same time, we are
asking the Navajo Nation to clarify the implementation of these nutrient criteria to assure full

“protection of the designated uses of their waters. In the interim, we will assume the more
stringent end of the adopted ranges will be applied in implementing the nytrient criteria.

The water quality standards regulations at 40 CFR 131.20 require the Navajo Nation to
hold public hearings at least once every three years for the purpose of reviewing the water quality
standards and, as appropriate, modifying them.

We look forward to Woﬂcing jointly with the Navajo Nation on future reviews of your
standards. If you have any questions concerning tlie current standards approval, please contact
Janet Hashimoto of the Standards and TMDL Office at (415) 972-3452, or Phil Woods of her

staff at (415) 972-3405. @mwtfw .7 Wv(jm« :

~ Sincerely,

L ks Cﬁ&wr 2% Maned 20048
Alexis Strauss ~ ‘
Director, Water Division

ce: S. Deb Misra, P. E., Director, Surface & Ground Water Protection Department, NN EPA
Patrick Antonio, NN EPA Water Quality/NNPDES Program
Eric Rieh, Senior Hydrologist, NN EPA NPDES/Water Quality Program
Steven Spangle, U.S. Fish and Wildlife Service, Arizona
Caroline Whitehead/Trish Rider, (EPA Headguarters, Mail Code 4301)



